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MUTUAL NON-DISCLOSURE AGREEMENT


THIS mutual non-DISCLOSURE AGREEMENT (this “Agreement”), is made and entered into as of the date last signed (the “Effective Date”) by and [between/among] Exodus Intelligence, LLC, a Texas limited liability company (“Exodus”) with a principal place of business at 1608 W 6th St, Austin, Texas 78703, and _______________________, a ______________  (the “Company”, which term shall include its parent, subsidiaries and affiliates, if any) with a principal place of business at ________________________________.   Exodus and the Company are sometimes individually referred to herein as a “Party” and collectively as the “Parties.” 

The Parties expect to engage in certain business discussions regarding ___________________________________ (the “Proposed Business Relationship”); 

It is anticipated that in the course of such discussions and from time to time Exodus may disclose to the Company or the Company may disclose to Exodus (with the disclosing Party being the “Discloser” and the receiving Party being the “Receiver”) certain information which may include, without limitation, research, designs, data, methods, software, processes, trade secrets, business records, financial information, forecasts, financial statements, customer lists, inventions, technical data, technological information, developments, pricing, drawings, business plans, strategies, opportunities, know-how, schedules, test marketing data, marketing plans, proofs of concept, or any other similar or related information (whether disclosed orally, in writing or in any other form or medium (including, without limitation, electronic or computer-based data)) of such Parties, their parent companies, or any of their subsidiaries or affiliates (hereinafter “Confidential Information”, which shall include all notes, analyses, reports, compilations, studies, interpretations or other documents (in whatever form, whether documentary, computer storage or otherwise) prepared by the Receiver or its Representatives (as hereinafter defined) in connection with their receipt of Confidential Information from the Discloser).  For the avoidance of doubt, the Parties agree that all information and data exchanged between the Parties in connection with the Proposed Business Relationship, together with all notes, analyses, reports, compilations, studies, interpretations or other documents (in whatever form, whether documentary, computer storage or otherwise) prepared by the Receiver or its Representatives in connection with their receipt of Confidential Information, shall constitute Confidential Information.  As used herein the term “Representatives” means, such Party’s officers, directors, members, managers, associates, partners (whether general or limited), agents, investors, employees, and advisors (including without limitation, attorneys, accountants, consultants, bankers, financing sources and financial advisors) and representatives of the foregoing, whether now or hereafter acting in such capacity for or on behalf of such Party; and


The Company and Exodus each desire to protect their respective Confidential Information.

Agreement


NOW, THEREFORE, in consideration of the mutual promises herein set forth and in consideration of the disclosure of certain Confidential Information, the Parties hereby agree as follows:


Any disclosure of Confidential Information shall be made upon, and subject to the following conditions:

1.
The Receiver agrees that the Confidential Information will be used solely for the purpose of evaluating the Proposed Business Relationship and related actions, and that such Confidential Information will be kept confidential by the Receiver and its Representatives; provided, however, that the Receiver may disclose Confidential Information to its Representatives who need to know such Confidential Information for the purpose of evaluating the Proposed Business Relationship.  Except as expressly provided in this Agreement, the Receiver shall not, directly or indirectly, use, publish, disseminate, divulge or otherwise disclose to any person or entity any Confidential Information which the Discloser has given to it.  

2.
The Receiver will take such steps as may be necessary to prevent the disclosure of Confidential Information to others and to insure that any Representative of the Receiver who receives Confidential Information is bound by the confidentiality obligations set forth in this Agreement, and each Party shall require their respective Representatives to use the same degree of care to protect such Confidential Information as is used by such Party in protecting its own confidential proprietary information.  In any event, the Receiver agrees that it shall be responsible for any failure of any of the Receiver’s Representatives to restrict its use or disclosure of any Confidential Information or otherwise act in a manner contemplated by this Agreement and, at the Receiver’s sole expense, the Receiver shall take all reasonable measures (including, but not limited to, court proceedings) to restrain the Receiver’s Representatives from prohibited or unauthorized disclosure or use of the Confidential Information. It is also understood that the contents of any conversation or discussion concerning the Confidential Information will likewise be treated as confidential and proprietary, as if it had been formally transmitted.  

3.
Confidential Information will not be copied or reproduced in any manner by the Receiver without prior written consent of the Discloser, except for such copies as the Receiver may require for the assessment, evaluation and/or development associated with the Proposed Business Relationship.  Notwithstanding anything in this Agreement to the contrary, all Confidential Information shall remain the sole property of the Discloser and all Confidential Information (along with all copies made thereof and any summaries, analyses or extracts thereof or based thereon) in the Receiver’s possession or the possession of its Representatives shall be returned or destroyed (at the Receiver’s option) promptly upon the first of the following to occur: (a) the termination of this Agreement; or (b) at the Discloser’s request; provided, however, that the Receiver may retain one copy of such Confidential Information pursuant to law, regulation or internal document retention policy, which copy shall remain confidential and subject to the terms of this Agreement in perpetuity.  If the Receiver elects to destroy any or all of the Confidential Information in its possession, the Receiver shall provide the Discloser with written documentation, certified by an officer or authorized representative of the Receiver, specifically detailing those items of Confidential Information destroyed by the Receiver.  


4.
Nothing in this Agreement shall be deemed to constitute, create, give effect to, or otherwise recognize any agency relationship, joint venture, partnership, formal business entity, or obligation of any kind between the Parties, except that specifically described in this Agreement. 

5.
The obligations of confidentiality set forth in this Agreement shall not extend to any portion of Confidential Information that:


a)
the Receiver can substantiate was known to the Receiver prior to disclosure by the Discloser;


b)
is generally available to the public or hereinafter through no act on the part of the Receiver becomes generally available to the public;


c)
the Receiver can substantiate was furnished to the Receiver by a third party having a lawful and unrestricted right to disclose such information; 


d)
is information which the Parties hereto mutually agree in writing to release from the terms of this Agreement; or


e)
which is required to be disclosed pursuant to governmental or judicial process, in which case the Receiver will give the Discloser written notice within a reasonable period to contest such disclosure prior to making disclosure.


6.
The obligations of confidentiality set forth in this Agreement will terminate automatically 3 (Three) years after the Effective Date, unless terminated earlier by mutual written agreement of the Parties; provided, however, that notwithstanding the foregoing terms of this Section 6, any copies of Confidential Information retained by the Receiver (regardless of whether such copies are retained by the Receiver pursuant to the terms of this Agreement) shall remain confidential and subject to the terms of this Agreement in perpetuity.  The Parties agree that the terms of this Section 6 shall not be construed so as to permit the Receiver to retain copies of Confidential Information in violation of the terms of this Agreement.

7.
The Parties acknowledge that this Agreement shall not be construed (a) as granting or conferring any rights by license or otherwise in any Confidential Information disclosed, (b) as evidencing the intent of either Party to purchase or sell products, services or technology of the other, or (c) as encouraging either Party to expend or otherwise commit funds in development or research efforts.  Neither this Agreement nor the providing of Confidential Information shall extend any guarantees or warranties, express or implied, to the Receiver.


8.
The Parties acknowledge that any breach of this Agreement by either Party will result in irreparable and continuing damage to the other and, therefore, in addition to any other remedy which may be afforded by law, any breach or threatened breach of this Agreement may be prohibited by restraining order and/or injunction or any other equitable remedies of any court of competent jurisdiction.  The rights, remedies and benefits herein expressly specified are cumulative and not exclusive of any right, remedies or benefits which either Party may otherwise have by contract or by law.


9.
The words, clauses and conditions of this Agreement are inserted conditionally upon being valid in law.  If one or more of the words or clauses contained herein shall be invalid, this instrument shall be construed as if such invalid words or clauses had not been inserted.  If any portion of this Agreement shall be held to be unenforceable or invalid, the remaining parts of this Agreement shall nevertheless continue to be valid and enforceable.


10.
This Agreement shall be binding upon the Parties and upon their respective executors, administrators, legal representatives, successors and permitted assigns.  This Agreement is personal in nature and shall not be assigned by either Party except with the written consent of the other Party.  Any other attempted assignment by one Party shall be null and void and of no legal effect.

11.
The Parties agree that a communication by facsimile transmission to a number identified by the recipient as appropriate for communication under this Agreement shall be considered to be a “writing” and to be “signed” by the Party transmitting the same for all purposes.  The Parties hereby waive any claim that such a transmission does not satisfy any writing or signature requirements under applicable law.  This Agreement may be executed in one or more counterparts, which shall be construed together as one document.  A telecopy or electronic delivery [i.e., the transmission by either party of its signature on an original or any copy of this instrument via fax machine or over the internet in electronic photostatic form (e.g., pdf Adobe)] shall be deemed to be the delivery by such Party of its original signature hereon.  At the request of either Party, the Parties will confirm facsimile or other electronically transmitted signatures by signing an original document for delivery between the Parties.


12.
This Agreement constitutes the entire understanding between the Parties and supersedes all previous understandings, agreements, communications and representations, whether written or oral, concerning the treatment of information to which this Agreement relates.


13.
The parties acknowledge that Confidential Information may be subject to the export control laws and regulations of the United States of America and other countries.

14.
THIS AGREEMENT WHICH THE PARTIES ACKNOWLEDGE WILL BE PERFORMED, AT LEAST IN PART, IN TRAVIS COUNTY, TEXAS, WILL BE GOVERNED BY THE LAWS OF THE STATE OF TEXAS AND OF THE UNITED STATES OF AMERICA, WITHOUT REMOVAL TO ANY CONFLICT OF LAW PRINCIPAL THAT DIRECTS THE APPLICATION OF ANOTHER JURISDICTION’S LAWS.


15.
The persons signing this Agreement on behalf of the Company and Exodus represent that they have been authorized to sign this Agreement to legally bind the Party for which they are signing.

16.
ALL INFORMATION PROVIDED HEREUNDER IS PROVIDED IN GOOD FAITH, BUT THE DISCLOSER MAKES NO WARRANTIES OF ACCURACY, RELIABILITY, COMPLETENESS OR FOR ANY OTHER PURPOSE AND THE DISCLOSER EXPRESSLY DISCLAIMS ANY WARRANTY WITH RESPECT TO THE SAME.  THE DISCLOSER WILL NOT BE LIABLE FOR ANY ACTUAL, CONSEQUENTIAL, PUNITIVE, EXEMPLARY OR INCIDENTAL DAMAGES ARISING OUT OF THE RECEIVER’S USE OF THE INFORMATION FURNISHED BY THE DISCLOSER.

 [Signature Page Follows]



IN WITNESS WHEREOF, this Agreement has been executed by duly authorized representatives of the Parties as of the date set forth below its respective signature block to be effective for all purposes as of the Effective Date.







EXODUS:







EXODUS Intelligence, LLC 







By:___________________________







Name: 






Title:   






Date:                                            , 2021






Company:







________________________________







By:___________________________







Name: ________________________







Title:__________________________








Date:                                            , 20_
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